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In Tapp v Australian Bushmen's Campdraft & Rodeo 

Association Limited, 1 the High Court has recently 

handed down a judgment concerning the duty of care, 

breach and obvious risks within the context of 

dangerous recreational activities. At both the first 

instance and on appeal in the New South Wales Court 

of Appeal, the plaintiff failed in her action for 

damages. On appeal to the High Court, a slim majority 

(3:2) overturned the lower court decisions and found 

in the plaintiffs favour, awarding damages in the 

amount of $6,7S0,000. The case provides interesting 

insight into the court's approach to dealing with the 

probability of harm when engaging in risky pursuits, 

identification of risk and the obviousness of that risk. 

THE FACTS 

Ms Tapp, then 19 years old, sustained incomplete T11 

quadriplegia when she fell from her horse whilst 

competing in the Ellerston camp draft event in 2011. 

Campdrafting involves riders on horseback rounding 

up cattle and steering them around an obstacle 

course. Ms Tapp was an experienced rider and had 

been involved in campdrafting events since age six. Ms 

Tap p's fall occurred on the second day of the event, at 

approximately 7.00 pm. Over 700 rides had taken 

place in the competition arena prior to the incident. 

Ms Tapp herself had ridden in two rides on the second 

day prior to her fall. 

Ms Tapp's evidence was that, as she began her ride, 

she felt the ground was heavy. Her horse missed its 

stride which caused it to go down on its front with Ms 

Tapp falling from height. She felt excruciating pain in 

her chest and realised she could not move her legs. 

Ms Tapp's case was that her horse fell because of 

deterioration in the surface leading up to her ride and 

that the Australian Bushmen's Campdraft & Rodeo 

Association Limited (Association) ought to have 

ploughed the arena during the course of the 

competition rather than just aerating. The day after 

the incident, the surface was ploughed for three hours 

before the day's competition commenced. 

Ms Tapp led evidence that she was not permitted to 

inspect the ground herself before she commenced the 

event, she was not aware of the reason for a delay in 

her event commencing (it was because the surface 

condition was being considered by event organisers), 

no warnings were given about the surface condition, 

she was not aware that other riders had fallen during 

the course of the day, and nor was she aware that, not 

long before her own ride, one rider had complained 

about the surface condition and had asked the 

organisers to stop the event. There was a suggestion 

there were up to seven other falls prior to her event 

(with no injuries), at least four of which had occurred 

within one hour of Ms Tapp's event. 

THE PRIMARY AND COURT OF APPEAL 

DECISIONS 

At trial, the Association conceded that it owed a duty 

of care but it remained contested as to the extent to 

which the duty was breached, whether any breach was 

causative of Ms Tapp's injuries and whether the 

Association could rely on the defence of obvious risk 
as provided for in s SL of the Civil Liability Act 2002 

(NSW) (CLA). The primary judge did not find there had 

been any breach by the Association (meaning any 

conclusions on causation were redundant). 

The primary judge expressly rejected Ms Tapp's 

submissions that the taking of reasonable care 

required the Association to call off the event once it 

had received complaints about the surface and found 

that what was required (only) was the making of an 

informed decision about whether it was safe to 

continue the competition (which the Association did). 

The primary judge further found that in light of Ms 

Tapp's experience as both a horse rider and camp 

draft competitor, the risk of falling from a horse would 

have been well known to her and her ensuing injuries 

were a materialisation of those known risks. Section SL 

consequently provided a complete defence to the 

event organiser. 

The Court of Appeal (2:1) was not satisfied that Ms 

Tapp had demonstrated that her horse fell because of 

the deterioration of the surface of the arena and as 

such her case failed in the absence of such evidence.2 
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THE HIGH COURT DECISION 

Ms Tapp's appeal was allowed. The High Court found 

the Association had breached its duty of care by failing 

to stop the competition to inspect the arena in order 

to ensure the surface was reasonably safe and that 

this breach had caused Ms Tapp's 1nJunes. 

Furthermore, her injuries were not the result of the 

materialisation of an obvious risk and therefore the 

defence under s SL was not made out. 

The majority stated that, contrary to the views 

expressed by the Court of Appeal, the risk contained in 

s SL should only be considered after prima facie 

liability for negligence has been established. The Court 

also observed that risk under s SL should be 

characterised at the same level of generality that is 

used when assessing a breach of a duty of care, rather 

than descending into the precise detail of the 

mechanism of the injury. 

However, the High Court held the trial judge's 

characterisation of the risk was too general and the 

risk was more properly characterised as the 

'substantially elevated risk of physical injury by falling 

from a horse that slipped by reason of the 

deterioration of the surface of the arena' which was 

not obvious to a reasonable person in Ms Tapp's 

position because she did not have an opportunity to 

inspect the surface of the arena, she was unaware that 

there had been any prior falls and a reasonable 

person in her position would have expected the 

Association to assess the condition of the ground. 

KEY TAKEAWAYS 

The High Court appears to be trying to pull back from 

a series of previous decisions, mostly emanating from 

the courts in New South Wales, where defendants 

have been largely successful in relying on the obvious 

risk defence in the context of dangerous recreational 

activities. 

The High Court's observations about the generality of 

the risk when considering a s SL defence have drawn 

attention to the significance of properly identifying a 

risk. The High Court's identification of the risk with 

reference to the condition of the surface of the arena 

and not merely the risk of falling from the horse is an 

important distinction when considering this defence. 

It is also worthwhile noting also that Ms Tapp's age did 

not appear to play a significant part for the High 

Court.3 In fact, it appeared impressed by the amount 

of prior experience Ms Tapp had in both horse riding 

and campdrafting given her youth and that, even with 

such experience, it was not satisfied the risks she was 

presented with were obvious. 
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1 [2022] HCA 11. 

2 The first instance findings were upheld (2:1 ). 

3 There does not appear to have been any argument made 

(either at trial or on appeal) with regard to contributory 

negligence on the part of Ms Tapp. This may be because the case 

had its origins in New South Wales and this was seen as ancillary. 

It is possible had the case been argued in Victoria, that the 

defendant would have pleaded this in the absence of a complete 

defence of obvious risk. 
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Authoried by Ignacio Echazarra 

"Right to claim damages under article 1902 of the 

Spanish Civil Code as a consequence of football direct 

hit to an audience member during a professional 

football game warm up." 

BACKGROUND 

During the warmup session of a La Liga (the Spanish 

Professional Football League), Mrs Vicenta suffered a 

direct hit to the face by a football kicked by one of the 

training players. Therefore, Mrs Vicenta suffered 

damages to her face and eyes. As a result of the 

damages, Mrs Vicenta filed a lawsuit against Real 

Zaragoza (the football club) and Generality Espana (the 

Football Club's insurance company), before the 

Zaragoza Cour First Instance Court (no. 19), claiming 

damages in the amount of $30,891.18 euros for the. 

LEGAL PROCEEDINGS & THE STUDY OF 

RISK 

Zaragoza First Instance Court issued a judgment 

dismissing the plaintiff's claim and ordered her to pay 

the costs of the proceedings. 

The plaintiff appealed before the Provincial Court of 

Zaragoza, which dismissed the appeal. 

As a consequence, an appeal in cassation1 was lodged 

before the Supreme Court2, based on the 

infringement of Art. 1902 of the Civil Code in relation 

to Art. 8. a) and c) of the General Law for the Defence 

of Consumers and Users. 

Article 1902 of the Civil Code. 

"Whoever by action or omission causes damage to 

another, through fault or negligence, is obliged to repair 

the damage caused". 

Article 8. Basic rights of consumers and users. 

revised text of the General Law for the Defence of 

Consumers and Users. 

"1. The basic rights of consumers and users and 

vulnerable consumers are as follows. 

a) Protection against risks that may affect their health 

or safety.
[. ..[ 
b) Compensation for damages and reparation for the 

harm suffered. 

[. .. ]". 

OPINION OF THE COURT 

There is no infringement of Article 1902. There is no 

obligation to respond to the damage caused because 

there is no legal causal link. The causal link between 

the injuries caused to the spectator's eye disappears 

as soon as she assumes a risk inherent to the game or 

spectacle with which she is familiar. 

It is, in short, an ordinary occurrence of the game, 

unrelated to the sports organiser. There is therefore a 

voluntary assumption of risk. 

However, the court points out that the application of 

measures is not sufficient justification to exclude 

liability, but this does not mean that every time a 

harmful result is produced, liability is due because the 

measures were insufficient. After all, such an 

unqualified conclusion would lead us to pure strict 

liability, which is not the system regulated by articles 

1902 and 1903 of the Civil Code. 

In my opinion, most cases are resolved in this way, 

with very few cases in which the bystander is 

protected. The voluntariness of the tortfeasor is rarely 

taken into account, which I believe should be of 

importance. Finally, one assumes a risk when one 

attends, but one is never aware of being injured to 

such an extent that it should be taken into account 

too. 
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1. This is an extraordinary appeal before the Supreme Court and 

is only possible in very specific cases: lawsuits involving high 

amounts (over €600,000) or which are of great legal interest for 

the formation of jurisprudence (because they deal with recent 

legislation or matters on which the case law of the lower courts is

contradictory). 

2. "Sentencia Tribunal Supremo, Sala Primera, de lo Civil, 

Sentencia 122/2018 de 7 Mar. 2018, Rec. 2549/2015." 
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